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JUDGMENT

Sanjeey |

ke limpupned i ihese pefilions are order dateed 29022002
(rrisiticel by thae Centeal Administnitive Tribunal, Srinagar Bench [“the
Trabuanl"| o E0A Wow 22022022 titled ‘MusnfTar Abad Phat and
otlers s, U of Jameni and Keshrie amd otherd” and 4092022 tided
‘Woabd Umar Mochi and ops vs T of Jammye and Kashmir and
oliers"andrder dated OX0G20E3  passed by the Tobunal m OA
Mos EVZNZT Ligled “Mohd Swelin Mochi & Ouers wis UT of J&K and
Ors', HINZOZI titded "Tanveer Alimad Wand 08 vq UT of JEE £0rs",
I 12023 titked “Syed Ahmad & Oders vs UT of JEK and Ors’, |20 2023
el *Cibubam Nabl Sheilkh &Ors ve U of J&EK &O", 132003 Gtled
Irshad Ahmad Ithal &0 vs UT of JEK & Ors” und 1472023 titled
“lFawsee Abmad Mantoo&Ors ve UT of JEK &Or'wherchy the
Tribunal has allowed the OAs and dirccted the petitioners herein to pay
the salary of the respondents herein {petitioners befose the Tribenal) fur
the work they have performed and alse Tor the work they perform i

Tuture,

2 Helore we advert 1o the grounds of challenge urged by M.
Aman Ali leomned counsel Jor the pesivonsers e throw challenge w the
impugned orders, we deem il sppropriate o briefly notice lew material

ficts.

]
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a The respondents come 10 be appeinted By the Chied Medical
Officers  comcemed  agpinst clesslV posts o Numing
CrrdericeSweepers!Auiliory  Momes/Femabe Nursing Cederlies ele,
somewhere in e year 2008 on subiianlive basts, While they were
perfionming their dities ol were being, paid their satiry regutarly, the
Directorate of Audit and Inspections, J&K, Srinagur during the year
20012-200 3 conducted n special audit in respect of the esabfishment af
Offices of llcalih Depariment of Kashmir Division and Deputy
Director, Audit and Inspection, Kaghmir submitied his repont 1o the
Director, Audit and Inspection, Kashmir with the observation that in as
poamy as 2274 employoees hod been appomied i different Dhstrcis
illegally and the maotter was required o be taken up with the
Diepariment of Health and Medical Education for initiating appropriate
action. With a view 1o cxamine the observation of the Directorale of
Audit and Inspection, the Director, Health Services constituted [esiniet
and Divisional level Committees with the mandmte to examine the

report of Audit and Inspection teams in respect of all 2274 employecs.

4. The Digtrict Level Committees constituted by the Director,
upon enquiry, pointed out that there were many condidates in the List of
2274 employees who had been appointed on the recommendations of
J&K SSB and in terms of SRO 43 of 1994 and regulasised. In the light
of the aforesaid report submitted by the District Level Committees, the
concerned Chiel Medical Dificers were directed 1o relense U salary ol
such employees who siosd appoinicd through a propes selection
mechanism, The Divisional Level Commiltoe ulso cramimedd the muter

in the light of informutionfreport provided by the District Level
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Commitiees ond come o the conclusion that in a5 many as 133
employees including the respondents herein stood appointed belween
202 10 2004 ng Mursing Orderlies/Class-1V aml Safniwalas by the then
Cliet Medieal Officers. The Divisional Level Commitice was also of
the teniative. opinton that these appointments were illegal. The matter
wits token up by the Dircctorate of Health Scrvices, Kashmir with the
Administrative Department of Health, The Administrative Depanment
also exaomined the matter at its level ond directed the Directorate,
Tealth Services 10 release the pending salary of all the employees
excepl 133 identificd as-illegal appointees with o further direction 1o
initiate - action soainst the  illegal appontess  iminediately. The
Direclomte of Health Services vide its communication No. DHSE/Estt-
INGHAMN-408 dated 26032013, forwarded the instructions of
Administrative Department to the Chief Medical Officers concerned for

information and strict cmﬁp]_ia_nu:.

5. Apprehending adverse action, the respondents herein
along with few others amongst 133 alleged ilicgal appointees
approached this Court and challenged the communication dated
26.03.2013 and also prayed for release of salary from the date it had
heen stopped by the respective Drawing and Disbursing OfTicers.
While this development had token place, the matter came up for
consideration once again before the Administrative Depariment. Upon
cxamination by the Administrative Department, the matter was referred
1o the General Administrative Department secking later’s advice. On
the basis of some advice tendered by the GAD, the Administrative

Depariment of Health vide its communication dated 13.10.2016
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corveyed the opproval of the Govermment o the disengagement of 133
illegal appointees inchuding the respondents herein with o further
addvice that action may bhe laken in the matter, accordingly. This
commnnicivn was also assailed by the respondents in SWF No. 1658
of 2006wl was stoyed by o leamed Single Judge of this Court vide
order cated 27.10.2016, 1 this way, funher action which was
envisaged by the AdminisirativeDepartment against the alleged illegsl
appointees including the respondents herein could not be initiated and
taken 1o logical end, Because of intervention made by this Court, the
respondents berein continued in service and successfully avoided
milverse aetion ngAnst them envisaged by  the
AdministrativeDepartment of Health: The petitioners herein, however,
stopped the salary of all the illegal 33 appointees including the
respondents herein, which necessitated the filing of OAs aforesaid
bofore the Tribunal seeking 8 direction to the petifioners hercin o
release the salary withheld wef 01042006 on the analogy of
aDivision Bench Judgement dated 18.11,2020 passed by this Court in

the cage of UT of Jammu and Kashmir and ors vs. Ashiyg Hussain

Dar and others (LPA No. 13672020}

. The OAs were resisted by the pelitioners before the
Tribunal primarly on the ground that the appointment of the
respondents having been found illegal and contrary 1o law, cannolenure
10 the benefit of the respondents. It was pleaded by the petitioners
hefare the Tribunal that the inguirics conducted by the Direcloride of
Audit and Inspection, District Level Commutiees and Divisional Levcl

Committce  have clearly found that the appoiniments of the
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puspondentnwere willioul fedbbinge any cin process ol selectiog and,
thereloare, bad b the eye of Baswe Iowas, thos, eonitendded] e the
venpuanlent, having procused e agyeilatiments el et
prvcims, ool dbnim thieie sabaey, Wigaeeing the gyl ol salary g
tie yeuwr 20006, the stand tsken by the petitionens befure the Dbl

weas that the nalury wos seleased b thelr Bevour b commplinnce wath e

orddiern posed by thiln Cenin,

) The Tribunnl connidersd e risl comtentiong and plicing
stremg relimnce upon the judipment of DivisionBench of this Court in
Ashig Mussain Dar's eane (ougra ), allowed the DA wmd directed the
petitioneni berein o diskuse the pending and  Tulere salary of the
respendents For the period they had performed their dutics and would
perform (heir dutics in felurg respectively. I b these opders of he
Tribunal which are called in question before v on multiple grounds, In
support of challenge to the impugned orders, the petitioners have relicd
upon the following decisions:

(Iy Hita Mishra and ors vy IDirector, Frimary
Education, Bihar and ethers, ATR 1988 PATNA 26

fiiamanand Bharti vs Stale of UP and others,
decided op 22.05.2023; and,

{iii} Stafe of Bihar amd ors vs, Devendra Sharma,
ATROnline 20019 SC 1226,

#. Hieving heard leaned eounsed for the parics and perised
the material on record, we are of the considered opinien that the onders
passed by the Tribunal impugned i this pelition  deserve no

inierierene,
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9. lnidispatnbly, the respondems were appeinted on dillerent
class-1V poste prior @ 2000 on substantive bosis. True it is thae
sommewhere i the yowr 2002-13, the Directorate of Audit and Inspection
poanded onl ot the appoimtments of the respondents were witlhoul
wdopting due procedire of selection and, therefore, illegal. Taking
cognizimwce of the report of Audit wul Inspection Wing of the
Choverment, the  Adwimisinitive Department of Health constituted
District Level Committees wnd a Divisional Level Commiltes 1o look
o the matter, The Commitiees constituted by the Adminisirative
Department also pointed out that the appointments of the respondemts
were illegal and &e hors the procedure. The matter was considerad by
the Adminisiative Deporment of Health i consultation with the GAT
ind it was decided 1o dispense with the service of the respondents and,
nccordingly, the approval was gr?'lnl:nv:i and the conrpetent Authoritics
ware directed 1o iniliate action ogpins the respondents in accordance
with law. The atlempt by the pelilioners ©o fake action against the
respondents by holding an enquiry in accordance with low was
tliwarted by the petitioners by secking intervention of this Court. The
respondents, as is indicated above, succeeded in persuading the Courl
twice. On the intervention shown by this Court in the petitions filed by
the respondents, the petitionees were virually restrained from taking
any aclion agsinst the respondenis. Since the pelitioners were prima
facie, convineed that the oppointments of the respondents were ilegal
and illepitimate and, ns such, they decided 1o stop the salury of the
respondents. This 15 how ke respendents filed the aforesaid OAs before

the Tribunul which have been decided in tenms of the orders impugned

in this petition,
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113, As is apporent from rembing of orders of the Tribwnal, the
samse are sobely based wpon the decision of o Dhivision Beneh Tdpment
of this Court renddered in Ashig Flussmin Dac's case (supra). 11 s
pertinent to mention here that against the afisrcsail] judgment, o SLF
wis filed before the Supreme Court and the Supreme Court also
dizmissed the SLI. Tlee Tritwnal has observed ihat the case of the
respondents was similar and identical fo the case of the Ashiq Hussain
Dar and others and, therelore, the judgment doteed 15012020 would
cover their case. Ina nutshell, the Tribunal, relying upon the Dhvision
Bench Judgemem {supra) came to the conclusion that so long as the
sppoiniments of the respondents are not held to be illegal or irmegular
by any compelent Aulhorily, the salary cannot be denied for the period
such appointecs perform their dutics. The plen of fence sitter

approaching the Court belatedly hos been rejecied by the Tribunal,

LE. We have carclully gone through the onders passed by the
Tribunal and we concur with the view 1aken by the Tribunal, The facts
projected by the respondents before the Tribunal are entirely identical
to the facts of the case of Ashig Hussain Dar and others. In the
background of similar controversy raiscd, the Division Bench of this

Court i Ashig Hessan Dar’s casc hag held thus:

“In the backdrop of aforesold face, the appellons seek
fo challenge the mpragned judgment, primarily on the
groind that the appointments of the respondents wx
Clase-01 have been fonnd o be witheut following due
process af law and therefore, they arve not entitled 1o
confime in servioes, nor can they be paid auy salary or
allowed fo make subseription fo the GF fund. It ix
sufwiticd thar with regard to their gppointments, the
matier has afready been wken wp with the Crime
Branch, Kaihmir whick (s ievestigating the manier, It i
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subwnitted that prima facie, the appellanss have found
the appaintment of the respondents contrary fo law

and, thevefore, ne premium can put on such frrepufar
ad ilfegal appoiniments.

Having heard learmed counsel for the pariier and
pevased the record, we gre of the wiew thar the
Judgment of the learned Writ Court impupgned in this
letters patent appeal is, well reasoned and does not calf
Sfor any interference. The leamed Single Judge has
rightly concluded that so long the appointatent of

the respondents fs fntoet and has not been fheld to be
iffegal or frreguiar by any competent quihority, they
cannot be denied the salary for the period they perform
their dutiez, It is vightly held by the leamed Single
Judge that toking the work from the respondents
withaut paving their due selory 5 lantamopnt to
“Bepar” which &x constitutionally profibited, Thus, the
view faken . by the learmed Single Judge i3
unexceplionahle 'and thevefore, cannol be interfered
with "

12. The Tribunal, thus, committed no illegality in relying upon the
judgment of Division Bench (supra) and deciding the OAS in terms
thercal, The plea of the petitioners that the respondents were fence
sitrers and, therefore, were not permitted to file the pelitions stems out
of total fallacy in understanding the doctrine that fence sitler cannet be
permitted to knock the doors of the Court belatedly on the ground that
the persons similacly situnted have, after long battle in the Court,
succeeded in oblaining the relief The plea of fence sister can be
pressed into service only n cascs where the subseguent petition filed by

the allepedfence sitters is highly belated and hit by delay and Iaches.

13. In the instant case, Ashig Hussain Dar and others filed
their petition in the year 2020, whercas the instant OAs was filed by the
respondents before the Tribunal in the year 2022, The petition cann

he staled to be belated or hit by delay and laches, The Tribunal has
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rpialy e et plea of ue petitoaess it e sespandvisa
swirrefenee STfees ol thenefore, cannant e wllowed do olidin e eliet
oyl B fin (b Ok allen dnonliimte alela, That apisit, the only ieliel
claimied by the cespomlonts e e O bt rogind dee pagsent ol
(e withlveld sobiry, Mesclesn by O s longy an e silary e
weitlshedil oesd ds voest gkl 0 pbves o Breal o ol negoon, Tiootlher ssaila,
et ciln Sy UTnd Ol et o wetbonin o (0 Diiss ool selabele il €3S were
(sl B Fore the Teibuonal won o recureimg causa of metion o, lenelone,
Mhere a5 o fustifiention o tenn e petitons Beloted and Wi by delay

il lnelees,

L4l Tl Juchpments relied upon by Meo A Al Tenned
Doy AGH Tirving, distingsuished Toets wonnlil it agsply fn the present case
ws il these onses, e Sapreme Connt an ol e High Couds of
Patnn sl Allwhabid deetingd G release the saloey o the sppoliiees
after Tawing, ol e L1|'I|Hl||l.|l1'll."llr!l forpsedd, Trtdalent wwd ilepal, In
e instint cnse, e Doguivy in weeondines with liw isoyet o be
commlietedd and 11 1% et o be catablishesd an lo whether the nppuiniinents
o e pespsiendenty o forged, audulent or (Hlegal. WU el eone usbon
i arriver ol by dhe compatent Authity, the salary of U reaguailents

for the period they perform their ditles caniet It sl

L5 For e rensinn givon above, we Tl o legal fibindty In
iy fpangneed eders ot Telsmml il welible plaolelingy Uhe s, wee
Fet e puovicde il the salary, T il b pnded gt vespiondentn b
pormn of e fmpupned ondem of e Trllunal, b slijent fo the

L1
penpoedints subrmitting i undertking Dt b e [ rewpamlionts ure

aver liale 10 II-I-" HI‘-'IL'"l |||.|]"”i“""'-""" 1 el ||||:|L||I1'|-' L'|IIII-|11{I1D.I|| lh}" i
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petitioners, they shall relund the entire amount of salary received, to the
petitioners along with inlerest (@ 6 % per annum, Nothing said herein
ahove shall come in the way of the petitioners 1o proceed against the

respondents in accordance with law,

These writ petitions filed by the petitioners are,

accordingly, dismissed.

A CHOWDHAERY) (SANJEEV KUMAR)
inde TUDGE
Srinagar
26.07.2024
Sanfecy

Whether the order is speaking: Yes
Whether the order is reportable: ¥es
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